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cards that may qualify for the delayed effec-
tive date include, but may not be limited to,
cards issued in connection with flexible
spending accounts established under section
125 of the Internal Revenue Code for health
care related expenses and health reimburse-
ment accounts established under section 105
of the Internal Revenue Code.

SECTION 235.8 REPORTING REQUIREMENTS AND
RECORD RETENTION

[Reserved]

SECTION 235.9 ADMINISTRATIVE ENFORCEMENT

[Reserved]

SECTION 235.10 EFFECTIVE AND COMPLIANCE
DATES

[Reserved]

[76 FR 43466, July 20, 2011, as amended at 76
FR 43467, July 20, 2011; 77 FR 46280, Aug. 3,
2012]
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AUTHORITY: 15 U.S.C. 8305, 12 U.S.C. 343-350,
12 U.S.C. 1818, 12 U.S.C. 3101 et seq.

EFFECTIVE DATE NOTE: At 80 FR 74911, Nov.
30, 2015, the authority citation for part 237
was revised, effective Apr. 1, 2016. For the
convenience of the user, the revised text is
set forth as follows:

AUTHORITY: 7 U.S.C. 6s(e), 15 U.S.C. T780—
10(e), 15 U.S.C. 8305, 12 U.S.C. 221 et seq., 12
U.S.C. 343-350, 12 U.S.C. 1818, 12 U.S.C. 1841 et
seq., 12 U.S.C. 3101 et seq., and 12 U.S.C. 1461
et seq.

SOURCE: 78 FR 34549, June 10, 2013, unless
otherwise noted.

Subpart A—Margin and Capital
Requirements for Covered
Swap Entities (Regulation KK)

AUTHORITY: 7 U.S.C. 6s(e), 15 U.S.C. 780—
10(e), 12 U.S.C. 221 et seq., 12 U.S.C. 1818, 12
U.S.C. 1841 et seq., 12 U.S.C. 3101 et seq. and 12
U.S.C. 1461 et seq.

SOURCE: 80 FR 74898, 74911, Nov. 30, 2015, un-
less otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
subpart A to part 237 appear at 80 FR 74911,
Nov. 30, 2015.

EFFECTIVE DATE NOTE: At 80 FR 74898,
74911, Nov. 30, 2015, subpart A to part 237 was
added, effective Apr. 1, 2016. At 80 FR 74911
and 74912, the subpart was amended by: add-
ing an authority citation, revising the sub-
part heading, making nomenclature changes,
editing several sections and adding §237.12,
effective Apr. 1, 2016. At 80 FR 74923, Nov. 30,
2015, §237.1 was further amended by adding
paragraph (d), effective Apr. 1, 2016. For the
convenience of the user, the added and fully
amended text is set forth as follows:

§237.1 Authority, purpose, scope, ex-
emptions and compliance dates.

(a) Authority. This subpart (Regula-
tion KK) is issued by the Board of Gov-
ernors of the Federal Reserve System
(Board) under section 4s(e) of the Com-
modity Exchange Act of 1936, as
amended (7 U.S.C. 6s(e)), and section
15F(e) of the Securities Exchange Act
of 1934, as amended (15 U.S.C. 780-10(e)),
as well as under the Federal Reserve
Act, as amended (12 U.S.C. 221 et seq.);
section 8 of the Federal Deposit Insur-
ance Act, as amended (12 U.S.C. 1818);
the Bank Holding Company Act of 1956,
as amended (12 U.S.C. 1841 et seq.); the
International Banking Act of 1978, as
amended (12 U.S.C. 3101 et seq.), and the
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Home Owners’ Loan Act, as amended
(1461 et seq.).

(b) Purpose. Section 4s of the Com-
modity Exchange Act of 1936 (7 U.S.C.
6s) and section 15F of the Securities
Exchange Act of 1934 (15 U.S.C. 780-10)
require the Board to establish capital
and margin requirements for any state
member bank (as defined in 12 CFR
208.2(g)), bank holding company (as de-
fined in 12 U.S.C. 1841), savings and
loan holding company (as defined in 12
U.S.C. 1467a (on or after the transfer
established under Section 311 of the
Dodd-Frank Act) (12 U.S.C. 5411)), for-
eign banking organization (as defined
in 12 CFR 211.21(0)), foreign bank that
does not operate an insured branch,
state branch or state agency of a for-
eign bank (as defined in 12 U.S.C.
3101(b)(11) and (12)), or Edge or agree-
ment corporation (as defined in 12 CFR
211.1(c)(2) and (3)) that is registered as
a swap dealer, major swap participant,
security-based swap dealer, or major
security-based swap participant with
respect to all non-cleared swaps and
non-cleared security-based swaps. This
subpart implements section 4s of the
Commodity Exchange Act of 1936 and
section 15F of the Securities Exchange
Act of 1934 by defining terms used in
the statute and related terms, estab-
lishing capital and margin require-
ments, and explaining the statutes’ re-
quirements.

(c) Scope. This subpart establishes
minimum capital and margin require-
ments for each covered swap entity
subject to this subpart with respect to
all non-cleared swaps and non-cleared
security-based swaps. This subpart ap-
plies to any non-cleared swap or non-
cleared security-based swap entered
into by a covered swap entity on or
after the relevant compliance date set
forth in paragraph (e) of this section.
Nothing in this subpart is intended to
prevent a covered swap entity from col-
lecting margin in amounts greater
than are required under this subpart.

(d) Ezemptions—(1) Swaps. The re-
quirements of this subpart (except for
§237.12) shall not apply to a non-cleared
swap if the counterparty:

(i) Qualifies for an exception from
clearing under section 2(h)(7)(A) of the
Commodity Exchange Act of 1936 (7
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U.S.C. 2(h)(7)(A)) and
regulations;

(ii) Qualifies for an exemption from
clearing under a rule, regulation, or
order that the Commodity Futures
Trading Commission issued pursuant
to its authority under section 4(c)(1) of
the Commodity Exchange Act of 1936 (7
U.S.C. 6(c)(1)) concerning cooperative
entities that would otherwise be sub-
ject to the requirements of section
2(h)(1)(A) of the Commodity Exchange
Act of 1936 (7 U.S.C. 2(h)(1)(A)); or

(iii) Satisfies the criteria in section
2(h)(7)(D) of the Commodity Exchange
Act of 1936 (7 U.S.C. 2(h)(7)(D)) and im-
plementing regulations.

(2) Security-based swaps. The require-
ments of this subpart (except for
§237.12) shall not apply to a non-cleared
security-based swap if the
counterparty:

(i) Qualifies for an exception from
clearing under section 3C(g)(1) of the
Securities Exchange Act of 1934 (15
U.S.C. 78c-3(g)(1)) and implementing
regulations; or

(ii) Satisfies the criteria in section
3C(g)(4) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c-3(g)(4)) and imple-
menting regulations.

(e) Compliance dates. Covered swap en-
tities shall comply with the minimum
margin requirements of this subpart on
or before the following dates for non-
cleared swaps and non-cleared secu-
rity-based swaps entered into on or
after the following dates:

(1) September 1, 2016 with respect to
the requirements in §237.3 for initial
margin and §237.4 for variation margin
for any non-cleared swaps and non-
cleared security-based swaps, where
both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate notional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2016 that exceeds $3 tril-
lion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(1)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a

implementing
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non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(2) March 1, 2017 with respect to the
requirements in §237.4 for variation
margin for any other covered swap en-
tity with respect to non-cleared swaps
and non-cleared security-based swaps
entered into with any other
counterparty.

(3) September 1, 2017 with respect to
the requirements in §237.3 for initial
margin for any non-cleared swaps and
non-cleared security-based swaps,
where both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate mnotional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2017 that exceeds $2.25
trillion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(3)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(4) September 1, 2018 with respect to
the requirements in §237.3 for initial
margin for any non-cleared swaps and
non-cleared security-based swaps,
where both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate mnotional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2018 that exceeds $1.5
trillion, where such amounts are cal-
culated only for business days; and
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(iii) In calculating the amounts in
paragraphs (e)(4)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(5) September 1, 2019 with respect to
the requirements in §237.3 for initial
margin for any non-cleared swaps and
non-cleared security-based swaps,
where both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate mnotional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2019 that exceeds $0.75
trillion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(5)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(6) September 1, 2020 with respect to
the requirements in §237.3 for initial
margin for any other covered swap en-
tity with respect to non-cleared swaps
and non-cleared security-based swaps
entered into with any other
counterparty.

(f) Once a covered swap entity must
comply with the margin requirements
for non-cleared swaps and non-cleared
security-based swaps with respect to a
particular counterparty based on the
compliance dates in paragraph (e) of
this section, the covered swap entity
shall remain subject to the require-
ments of this subpart with respect to
that counterparty.

(g)1) If a covered swap entity’s
counterparty changes its status such
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that a non-cleared swap or non-cleared
security-based swap with that
counterparty becomes subject to strict-
er margin requirements under this sub-
part (such as if the counterparty’s sta-
tus changes from a financial end user
without material swaps exposure to a
financial end user with material swaps
exposure), then the covered swap enti-
ty shall comply with the stricter mar-
gin requirements for any non-cleared
swap or non-cleared security-based
swap entered into with that
counterparty after the counterparty
changes its status.

(2) If a covered swap entity’s
counterparty changes its status such
that a non-cleared swap or non-cleared
security-based swap with that
counterparty becomes subject to less
strict margin requirements under this
subpart (such as if the counterparty’s
status changes from a financial end
user with material swaps exposure to a
financial end user without material
swaps exposure), then the covered swap
entity may comply with the less strict
margin requirements for any non-
cleared swap or non-cleared security-
based swap entered into with that
counterparty after the counterparty
changes its status as well as for any
outstanding non-cleared swap or non-
cleared security-based swap entered
into after the applicable compliance
date in paragraph (e) of this section
and before the counterparty changed
its status.

[80 FR 74898, 74911, Nov. 30, 2015, as amended
at 80 FR 74923, Nov. 30, 2015]

§237.2 Definitions.

Affiliate. A company is an affiliate of
another company if:

(1) Either company consolidates the
other on financial statements prepared
in accordance with U.S. Generally Ac-
cepted Accounting Principles, the
International Financial Reporting
Standards, or other similar standards;

(2) Both companies are consolidated
with a third company on a financial
statement prepared in accordance with
such principles or standards;

(3) For a company that is not subject
to such principles or standards, if con-
solidation as described in paragraph (1)
or (2) of this definition would have oc-
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curred if such principles or standards
had applied; or

(4) The Board has determined that a
company is an affiliate of another com-
pany, based on Board’s conclusion that
either company provides significant
support to, or is materially subject to
the risks or losses of, the other com-
pany.

Bank holding company has the mean-
ing specified in section 2 of the Bank
Holding Company Act of 1956 (12 U.S.C.
1841).

Broker has the meaning specified in
section 3(a)(4) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(4)).

Business day means any day other
than a Saturday, Sunday, or legal holi-
day.

Clearing agency has the meaning spec-
ified in section 3(a)(23) of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78c(a)(23)).

Company means a corporation, part-
nership, limited liability company,
business trust, special purpose entity,
association, or similar organization.

Counterparty means, with respect to
any non-cleared swap or non-cleared
security-based swap to which a person
is a party, each other party to such
non-cleared swap or non-cleared secu-
rity-based swap.

Covered swap entity means any swap
entity that is a:

(1) State member bank (as defined in
12 CFR 208.2(2)):

(2) Bank holding company (as defined
in 12 U.S.C. 1841);

(3) Savings and loan holding company
(as defined in 12 U.S.C. 1467a);

(4) Foreign banking organization (as
defined in 12 CFR 211.21(0)):

(5) Foreign bank that does not oper-
ate an insured branch;

(6) State branch or state agency of a
foreign bank (as defined in 12 U.S.C.
3101(b)(11) and (12));

(7) Edge or agreement corporation (as
defined in 12 CFR 211.1(c)(2) and (3)); or

(8) Covered swap entity as deter-
mined by the Board. Covered swap enti-
ty would not include an affiliate of an
entity listed in paragraphs (1) through
(7) of this definition for which the Of-
fice of the Comptroller of the Currency
or the Federal Deposit Insurance Cor-
poration is the prudential regulator or
that is required to be registered with
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